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June 10, 2014

Karen Knuuti, Environmental Specialist

Bureau of Remediation and Waste Management
Department of Environmental Protection
Eastern Maine Regional Office

106 Hogan Road

Bangor, Maine 04401

Re:  Municipal Review Committee’s Application for Public Benefit — Prohibition on
Approval of New Commercial Solid Waste Disposal Facilities

Dear Karen:

This firm represents the Town of Greenbush in connection with the Municipal Review
Committee, Inc.’s (“MRC”) pending Application for Public Benefit Determination
(“Application”). We are in the process of preparing a more complete response to the Application
and we will file that response in a timely fashion. In the meantime, there is a threshold issue that
needs to be addressed; namely, whether MRC’s proposal is exempt from the current prohibition
on the approval of new commercial solid waste disposal facilities. The Town’s position is that
the Department must dismiss the Application because MRC’s project is not exempt from the
prohibition.

MRC proposes to construct a “solid waste disposal facility.” See Application, pg.
ES-1. New commercial solid waste disposal facilities, such as the one proposed, are
prohibited in Maine. Specifically, Maine law provides, in part, that

[n]Jotwithstanding Title 1, section 302, the [Maine Department of Environmental
Protection] may not approve an application for a new commercial solid waste
disposal facility . . . after September 30, 1989 [].

Title 38 M.R.S.A. § 1310-X(1) (Supp. 2014).

MRC’s proposal constitutes a new “commercial” solid waste disposal facility and,
as such, is currently prohibited under the law. The term “commercial” is not defined in
the law. Rather than define which solid waste disposal facilities constitute commercial
facilities, the Maine Legislature opted to declare all solid waste disposal facilities to be



Karen Knuuti, Environmental Specialist

In re: MRC’s Application for Public Benefit
June 10, 2014

Page 2

commercial, except those expressly excepted under the law. Specifically, Maine law
provides:

6. Commercial solid waste disposal facility. “Commercial solid waste
disposal facility” means a solid waste disposal facility except as follows:

A-2. A solid waste facility that is owned by a public waste disposal corporation
under section 1304-B, subsection 5.

B-2. A solid waste facility that is owned by a municipality under section 1305.

C-2. A solid waste facility that is owned by a refuse disposal district under
chapter 17.

D.  Beginning January 1, 2007, a solid waste facility owned and controlled by
the Department of Administrative and Financial Services, Bureau of
General Services under chapter 24.

E. A solid waste facility that is owned and controlled by a single entity that
(1) generates at least 85% of the waste disposed of at the facility or (2) is
the owner of a manufacturing facility that has, since January 1, 2006,
generated at least 85% of the solid waste disposed of at the solid waste
facility.

F. A private corporation that accepts material-separated, refuse-derived fuel
as a supplemental fuel and does not burn waste other than its own.

38 M.R.S.A. § 1303-C(6)(emphasis added). As written, only those entities which meet one of
the narrow enumerated exemptions may seek approval to construct a new solid waste disposal
facility. All other entities, whether governmental, profit or not-for-profit are deemed commercial
and may not be approved.

MRC claims to be a Regional Association. The term “Regional Association” is defined
at 38 M.R.S.A. § 1303-C(24). The law requires that Regional Associations be formed by one or
more of a number of specific methods. MRC claims it was formed by the creation of a nonprofit
corporation that consists exclusively of municipalities, counties or quasi-municipal corporations
for the purpose, among other permissible purposes, of owning, constructing or operating a solid
waste disposal facility. 38 M.R.S.A. 8 1303-C(24)(B). Importantly, as developed more fully
below, while MRC may be a Regional Association it was not formed for the purposes of owning,
constructing or operating” a solid waste disposal facility.

According to its Bylaws, MRC also claims to qualify as an “other regional association”
pursuant to Title 38 M.R.S.A. § 1304(5-A). MRC’s Amended and Restated Bylaws, Section 2.3.
As the Municipal Review Committee’s name implies, MRC was formed for the purpose of
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reviewing and overseeing its members’ interactions with the Penobscot Energy Recovery
Company, or PERC. MRC’s mission and purposes, both as set forth in its Bylaws, are more
reflective of a Regional Association established under 38 M.R.S.A. § 1304(5-A) than under 38
M.R.S.A. § 1303-C(24)(B).

Regardless of the source of their authority, Regional Associations are not on the list of
entities exempt from the prohibition on commercial solid waste disposal facilities. It is a well-
settled rule of statutory interpretation that the express mention of one thing implies the exclusion
of others not listed. Wescott v. Allstate Ins., 397 A.2d 156, 169 (Me. 1979) ("The maxim-
expressio unius est exclusio alterius is well recognized in Maine as in other states”). That is,
when certain things (e.g. exemptions) are specified in a law, an intention to exclude all others
from its operation is inferred. In this case, the Maine Legislature provided a very specific list of
entities exempt from the commercial solid waste disposal facility ban. Regional Associations are
not on that list. Period. Granted, MRC is comprised of governmental entities and, for that
reason, would not normally be considered “commercial.” However, in the context of the
definition of “commercial solid waste disposal facility” where the Maine Legislature chose to
declare all but a few specific entities to be commercial and specifically did not include Regional
Associations among them, MRC qualifies as “commercial.”

Importantly, had it so desired, the Maine Legislature could easily have included the term
“Regional Association” in the list of exempt entities. Regional Associations, as a permissible
relationship structure, came into existence at the same time that the prohibition on commercial
landfills came into existence, both appearing in the same originating legislation. (PL 1989, c.
585, 8 E, 4 and 34). Thus, it is fair to infer that the Maine Legislature considered including
Regional Associations on the list of entities exempt from the prohibition on commercial landfills
but, for whatever reason, chose not to do so. Until the Maine Legislature acts to either lift the
prohibition or add Regional Associations to the list of exempt entities, MRC’s project may not be
approved.

MRC seems to acknowledge, as it must, that Regional Associations are not specifically
on the short and specific list of exempt entities. Instead, MRC argues that the proposed facility
fits under the exception for “a solid waste facility that is owned by a municipality under section
1305.” 38 M.R.S.A. 8 1303-C(6)(B-2). We disagree. Title 38 M.R.S.A. § 1305 simply requires
that municipalities provide disposal services for domestic and commercial solid waste generated
within the municipality. 38 M.R.S.A. 8 1305. Read together with Title 38 M.R.S.A. § 1303-
C(6)(B-2), a single municipality may establish a municipal solid waste disposal waste facility
within it geographical boundaries without running afoul of the prohibition on “commercial” solid
waste disposal facilities. That makes sense, especially given that the municipality establishing a
facility within its boundaries would have complete and unfettered control over the facility’s
operation.

What does not make sense is MRC’s suggestion that “a solid waste facility that is owned
by a municipality under section 1305” is anywhere near the same thing as a solid waste disposal
facility owned and operated by a Regional Association serving, in this case, the disposal needs of
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187+ municipalities and other governmental units. First, the sheer volume differential between a
solid waste disposal facility designed to accept waste from one municipality versus the volume
generated by, for example, 186 other municipalities is monumental. The latter is identical in all
material respects to a commercial landfill operated by for-profit commercial waste disposal
company. It makes sense that the Maine Legislature would draw a distinction between a single
municipality providing disposal services for waste generated within its own boundaries and a
Regional Association that could conceivably be responsible for disposing of an unlimited amount
of solid waste. The single municipality should be exempt from the ban on commercial landfills,
the Regional Association should not. And, it isn’t.

The balance of the provision MRC claims exempts it from the ban on commercial solid
waste disposal facilities (i.e., 38 M.R.S.A. § 1303-C(6)(B-2)) is also consistent with our
interpretation that § 1305 applies only to a single municipality, not Regional Associations. First,
the exception only applies “as long as the municipality controls the decisions regarding the type
and source of waste that is accepted, handled, treated and disposed of at the facility. Such would
not be the case with MRC’s project. Given MRC’s governance structure, neither Greenbush nor
Argyle would have any control whatsoever over the type and/or source of waste accepted,
handled, treated and disposed of at the facility, much less the type of control contemplated by 38
M.R.S.A. § 1303-C(6)(B-2)(1). Second, the statute requires a majority of the voters of the
municipality to approve, by referendum election, the acceptance of waste that is not generated
within the State. We understand that MRC is not proposing to accept out-of-State waste, but the
simple fact that the statute requires voters to approve such acceptance, by referendum election no
less, suggests that the exemption is only applicable to single municipalities, not Regional
Associations.

MRC acknowledges that 38 M.R.S.A. § 1303-C(6)(B-2)) uses the singular term
“municipality,” but argues that “words of the singular number may include the plural . . . unless
such construction is inconsistent with the plain meaning of the enactment.” (Mem. of Law, dated
May 30, 2014, pg. 3 (citing 1 M.R.S.A. § 71). We agree with MRC’s recitation of the law, but
not to its application to this case. Pluralizing the term “municipality” to include 187
municipalities (or more) would expand a statutory provision intended to allow a single
municipality to establish a solid waste disposal facility for the disposal of waste generated within
its boundaries into a law requiring a single municipality to host a disposal facility of virtually
unlimited size and for an entire region (and, conceivably, the entire State). Expanding § 1303-
C(6)(B-2)) in this way would be grossly inconsistent with the meaning of the enactment. Thus,
while words of the singular number may, under certain circumstances, include the plural, this is
clearly not one of those circumstances.

MRC tries to advance its cause by claiming that ambiguity exists in the statutes and the
ambiguity ought to be resolved in favor of including Regional Associations under the list of
those entities excepted from the ban on commercial solid waste disposal facilities. As detailed
above, there is no ambiguity. The list of excepted entities is specific and exclusive. Regional
Associations, a term which came into existence at the same time the ban was enacted, is not on
that list. Therefore, MRC’s proposed facility is considered a commercial solid waste disposal
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facility and, as such, is prohibited under the law. Where a statute is unambiguous, it is to be
interpreted according to its plain language. Rich v. Dept. of Marine Resources, 2010 ME 41, { 7,
994 A.2d 815, 818 (Me. 2010); Cobb v. Bd. of Counseling Prof. Licensure, 2006 ME 48, 13,
896 A.2d 271, 275. The statutes in the case are unambiguous and must be interpreted according
to their plain language.

To the extent there is any ambiguity in the interplay between Regional Associations and
the prohibition on the approval of new commercial solid waste disposal facilities, that ambiguity
exists within the definition of “Regional Association” itself. Title 38 M.R.S.A. 8 1303-C(24)
provides that the Regional Association relationship must be formed by one or more of the
following methods:

A Creation of a refuse disposal district under chapter 17;

B. Creation of a nonprofit corporation that consists exclusively of municipalities and
is organized under Title 13, chapter 81 or Title 13-B, for the purpose, among
other permissible purposes, of owning, constructing or operating a solid waste
disposal facility, including a public waste disposal corporation under section
1304-B, or whose members contract for the disposal of solid waste with a solid
waste disposal facility, including, but not limited to, a qualifying facility as
defined in Title 35-A, section 3303;

C. Creation of a joint exercise of powers agreement under Title 30-A, chapter 115; or
D. Contractual commitment.

MRC, by its own admission, falls under Section B. We concede that Section B acknowledges
that Regional Associations may be formed for the purpose of owning, constructing or operating
a solid waste disposal facility. Regional Associations so formed, however, are not per se exempt
from the commercial solid waste disposal facilities ban. Indeed, Regional Associations are no
more exempt from the prohibition than a for-profit corporation legally formed for the exact same
purposes.

Furthermore, and very importantly, MRC is not organized for the purposes of owning,
constructing or operating a solid waste disposal facility. The Municipal Review Committee was
formed to oversee its members’ relationship with PERC and MRC’s mission and purpose, as
stated in its Bylaws, clearly reflect that organizational objective. MRC’s Bylaws make
absolutely no mention of, or even hint at, owning, constructing or operating a solid waste
disposal facility. We have included a copy of the relevant portion of MRC’s Amended and
Restated Bylaws for your convenience. So, even if Regional Associations were excepted from
the prohibition against new commercial solid waste disposal facilities, MRC would not fall



Karen Knuuti, Environmental Specialist

In re: MRC’s Application for Public Benefit
June 10, 2014

Page 6

within that exception because it was not formed for the purpose of owning, constructing or
operating a solid waste disposal facility.*

In addition, MRC’s Bylaws state that it shall have all the powers, rights and duties
normally incident to corporations under Title 13-B of the Maine Revised Statutes, “as well as the
powers, rights and duties granted by Title 38, Section 1304-B, subsection 5-A of the Maine
Revised Statutes.” MRC’s Amended and Restated Bylaws, Sec. 2.3. Title 38 M.R.S.A. § 1304-
B(5-A) relates to “other regional associations.” The statutory provision dealing with “other
regional associations,” unlike 8 1303-C(24) dealing with “regional associations,” makes no
mention whatsoever regarding the right to “own, construct or operate” solid waste disposal
facilities. So, to the extent MRC has the powers, rights and duties conferred upon “other
regional associations” by §1304-B(5-A), those powers, rights and duties do not include the
ability to own, construct or operate a solid waste disposal facility.

In summary, there is currently a prohibition on the approval of new commercial solid
waste disposal facilities. For the foregoing reasons, MRC, whether or not a Regional
Association, is not excepted from that prohibition. Accordingly, the Department must dismiss
MRC’s Application for Public Benefit Determination.

Very truly yours,

FARRELL, ROSENBLATT & RUSSELL

e

Roger L. Huber

Enclosures

cc: Town of Greenbush
P. Andrew Hamilton, Esq.
Jon Doyle, Esq.

1/ In its May 18, 2014 filing with the Department, the law firm of Doyle & Nelson raised a number of arguments
concerning MRC’s corporate scope and authority. We join in those arguments as if they were more fully restated
herein.
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